
©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

First American Title Insurance Company, and its affiliates,  make no express or implied warranty respecting the information presented and assume no responsibility for errors or omissions. First American, the eagle logo, and First American Title are 

registered trademarks or trademarks of First American Financial Corporation and/or its affiliates.

The following presentation is for informational purposes only and is not and may not be construed as legal advice. No third party entity may rely upon anything contained herein when making legal and/or other determinations regarding its practices, and 

such third party should consult with an attorney prior to embarking upon any specific course of action.

©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Discriminatory Covenants
Past, Present, Future

Presented by:

MICHAEL O’NEAL
Vice President, Corporate Underwriting
First American Title 

MLTA Fall Convention 2022  |  Ocean City, Maryland

©2022 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF



©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

historical arc

continuing legacy

modern responses



©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Historical arc

2000-20s1948-19531900s 1917 19681920s

Buchanan v. Warley
(1917)

discriminatory 
zoning

unconstitutional

discriminatory 
covenants

begin spread

widespread use of 
discriminatory 

covenants

Corrigan v. Buckley
(1926) 

covenants upheld

Shelley v. Kraemer
(1948)

Hurd v. Hodge
(1948)

Barrows v. Jackson
(1953) 

Federal Fair 
Housing Act

state housing 
discrimination laws

title industry 
responses

state laws to 
address legacy

ALTA 2021 policy 
forms

Uniform Law 
Commission

©2022 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF



©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Methods of Exclusion

Informal & illegal

Other legal devices

“Running” covenants

Demographic “flight”

“Communicative” methods
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Role of Government
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Pre-covenant era

• Extralegal means

• Private nuisance law

• Zoning ordinances

▪ Rejected in Diggs v. Moran College, 105 A. 157 (Md. 1918)

▪ Originated in Germany (1890s)

▪ “Euclidean” zoning

▪ Baltimore zoning ordinance (1911) invalidated: State v. Gurry, 88 A. 546 (Md. 1913)

▪ Violates Due Process (Fourteenth Amendment): Buchanan v. Warley, 245 U.S. 60 (1917)
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Legal hurdles for discriminatory covenants

o Constitutional law
▪ Fifth Amendment
▪ Thirteenth Amendment
▪ Fourteenth Amendment

o Corporations law
▪ Cannot have a “race”

o Property law
▪ Unreasonable restraints on alienation
▪ Rule against perpetuities
▪ Real covenants – “horizontal privity”
▪ Equitable servitudes – “notice”
▪ “Touch and concern” requirement
▪ “Changed circumstances” defense
▪ Laches/statute of limitations
▪ Maxims of equity

• “Equity is equality”
• “Those who seek equity must do equity”
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Types of discriminatory covenants

o Developer-initiated
▪ New subdivisions, suburbs and “additions”
▪ Appear in first deed out (often repeated) or 

on recorded subdivision plat
▪ Later appear in CC&Rs
▪ Enforceable as real covenants

o Neighbor-initiated
▪ After-the-fact in existing (mainly urban) 

neighborhoods
▪ More widespread from 1920s
▪ Acknowledged & recorded agreements 

(aka by petition)
▪ Only enforceable as equitable servitudes

• Lack of “horizontal privity”
• Question of “notice”
• Upheld by Meade v. Dennistone, 

196 A. 330 (Md. 1938)
2227 Barclay Street, Baltimore, MD
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Corrigan v. Buckley, 271 U.S. 323 (1926)

o No “state action” under Fifth Amendment

1727 S Street, NW  – Square 152, Lot 70
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Mid-century changes in majority opinion

International politics Domestic politics
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Shelley v. Kraemer, 334 U.S. 1 (1948)

o Judicial enforcement of discriminatory covenants (“race or color”) turns them into “state action”
o Unenforceable under Equal Protection Clause – but not illegal

o Violation of public policy as “manifested” in Fourteenth Amendment
o Violation of Civil Rights Act of 1866, § 1

Hurd v. Hodge, 334 U.S. 24 (1948) – companion case extends holding to D.C.
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Post-Shelley evasions

o Neighborhood “tipping points”

o Continued use of covenants

o Search for “substitutes”

▪ Legal ploys and evasions
▪ Extralegal methods
▪ “Steering” by brokers
▪ Lenders’ refusal to lend

Shepherd Park neighborhood in D.C.
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Legal ploys and evasions

o Sue violating seller for damages?
▪ Barrows v. Jackson, 346 U.S. 249 (1953)

o “Mutual faith covenant” / Homeowners’ bond

o Co-op ownership

o Possibility of reverter (no “state action”?)

o Collective neighborhood approval

o Developer approval
▪ W.C. & A.N. Miller Co. (Spring Valley)

Spring Valley neighborhood in D.C.

Sen. John Sparkman Richard Nixon
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Making discriminatory covenants illegal

o Illegal to:
▪ refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the 

sale or rental
▪ make, print, or publish, or cause to be made, printed or published any notice, statement, or 

advertisement
o Commerce Power + Fourteenth Amendment
o So now illegal to create or mention or represent or enforce discriminatory covenants

o All citizens “shall have the same right, in every State and Territory, as is enjoyed by white 
citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property”

o Applies to private conduct - Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968)
o Thirteenth Amendment “appropriate” legislation to address “badges” of slavery
o Court distinguishes from Corrigan v. Buckley

Fair Housing Act of 1968, § 804 (now 42 U.S.C. § 3604 + 24 C.F.R. § 100.80) 

Civil Rights Act of 1866, § 1 (now 42 U.S.C. § 1982)
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Making discriminatory covenants illegal

o MD. CODE, STATE GOV’T ART., § 20-705 

o D.C. CODE § 2–1402.21

o Additional protected classes

Following federal Fair Housing Act of 1968, § 804
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Discriminatory covenants and title insurance

“Particularly significant notice letters of this kind were 
sent to eighteen major title insurance companies, which 
agreed to eliminate racially restrictive covenants from 
their title insurance policies . . . . In the letters to title 
insurance companies noted above, and in several 
consent decrees, the United States has also made the 
point that the publication and use of racially restrictive 
covenants violates the fair housing statute.”

DOJ letter to 18 title insurance companies (1969)

No uniformity of approach

o Need to report legal, enforceable covenants
o Is possibility of reverter “state action”?
o Disclaimers in products
o Stamped legends on copies
o Redaction of copies
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2021 ALTA policy forms

Some historical land records contain Discriminatory
Covenants that are illegal and unenforceable by law.
This policy treats any Discriminatory Covenant in a
document referenced in Schedule B as if each
Discriminatory Covenant is redacted, repudiated,
removed, and not republished or recirculated. Only the
remaining provisions of the document are excepted
from coverage.

Disclaimer and notice at top of Schedule B

Effects

▪ “Discriminatory Covenant” defined

▪ No “republication”

▪ Not excepted from coverage

▪ Coverage against attempted enforcement
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How widespread?

o Nobody knows

o Earliest known covenant:
▪ Brookline, Mass. (1843)

o Earliest known appellate cases:
▪ California (1892), D.C. (1905)

o Early questions on legality
▪ Roland Park, Baltimore (1893–1913)

o Heyday: 1920s–1940s

o 1970 census: 57 million total U.S. households

Plan of Roland Park neighborhood
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How widespread?

Minneapolis 4 (1910) → 1,862 (1920) → 26,949 (1950)

Philadelphia 3,800 properties (1920–1932)

St. Louis 1,804 documents, est. 105,000 properties (1890–1952)
(city + county)

Seattle 416 documents (1927–1948)

D.C. 13,000 properties (1921–1948)

©2022 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF



©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Rochester, New York
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Minneapolis & St. Paul, Minnesota
https://mappingprejudice.umn.edu/

1920

1956
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Chicago, Illinois
https://digitalchicagohistory.org/exhibits/show/restricted-chicago/chicago-map

1926

1948
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1960

https://digitalchicagohistory.org/exhibits/show/restricted-chicago/chicago-map
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Seattle, Washington
http://depts.washington.edu/civilr/covenants_database.htm
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St. Louis, Missouri
https://dsps.lib.uiowa.edu/thedividedcity/
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Washington, D.C.
https://www.mappingsegregationdc.org/
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Federal initiatives?

Mapping Housing Discrimination Act of 2021 (S.2549)

o Federal grants to support:

▪ university research, digitization, and mapping projects

▪ digitization of local land records

▪ creation of national, public database

▪ focus on period 1850–1988

o Appropriation: $50 million over 10 years + $750,000 thereafter

o 13 Senate (D) cosponsors, but no movement on bill since introduction
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What to do?

o “Disputatious” person

o “Expressively harmed” person

o “Economically harmed” person

o “Hippocratic/history-minded” person

o “Unconcerned” person

o “Confused” person

Six distinct “drivers” or “values”

©2022 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF



©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF©2018 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

“Removing” discriminatory covenants

What does that mean?
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement

▪ Simple solution; easy to implement
▪ Considered “insufficient”?
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement

▪ Simple solution; easy to implement
▪ Considered “insufficient”?

▪ Empowers current owners; dialogue with past
▪ Who has authority? Owner, HOA, anyone?
▪ Problem of “republication”
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement

▪ Simple solution; easy to implement
▪ Considered “insufficient”?

▪ Empowers current owners; dialogue with past
▪ Who has authority? Owner, HOA, anyone?
▪ Problem of “republication”

▪ Stronger effect – new replacement document
▪ Original preserved for history
▪ Who adjudicates? How indexed in chain?
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement

▪ Simple solution; easy to implement
▪ Considered “insufficient”?

▪ Empowers current owners; dialogue with past
▪ Who has authority? Owner, HOA, anyone?
▪ Problem of “republication”

▪ Stronger effect – new replacement document
▪ Original preserved for history
▪ Who adjudicates? How indexed in chain?

▪ Stronger effect – no longer visible to public
▪ Costs of redaction, multiple databases
▪ Multiple formats (paper, microfilm, digital)
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Five Legislative Approaches

o Notice

o Repudiation

o Modification

o Redaction
▪ public-facing/copies?
▪ original records?

o Expungement

▪ Simple solution; easy to implement
▪ Considered “insufficient”?

▪ Empowers current owners; dialogue with past
▪ Who has authority? Owner, HOA, anyone?
▪ Problem of “republication”

▪ Stronger effect – new replacement document
▪ Original preserved for history
▪ Who adjudicates? How indexed in chain?

▪ Stronger effect – no longer visible to public
▪ Costs of redaction, multiple databases
▪ Multiple formats (paper, microfilm, digital)

▪ Destroys historical record
▪ Enforceable provisions also removed
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Maryland – Modification Approach

History of enactments 

o H.B. 764 (1971) – declared “null and void” but removed modification language
o S.B. 692 (2004) – HOA modification with 85% consent
o S.B. 621 (2018) – removed 85% requirement; property owner may record
o H.B. 1077 (2020) – no recording fees for modification forms

Current law

o MD. CODE, REAL PROP. ART., § 3-112 – for induvial owners/nonprofits
▪ county attorney review for accuracy (like California’s law )

o MD. CODE, REAL PROP. ART., § 11B-113.3 – HOA must “delete” upon request

o only applies to: “race, religious belief, or national origin”
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ALTA Discriminatory Covenants Work Group
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Uniform Law Commission Drafting Committee (2022)
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Questions?
Michael O’Neal
VP, Corporate Underwriting
202.734.3836
moneal@firstam.com
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